
California 
Fair Political 
Practices Commission 

October 16, 1987 

Charles w. Vose 
city Attorney of South Pasadena 
1000 Sunset Blvd. 
Los Angeles, CA 90012 

Dear Mr. Vose: 

Re: Your Request for Advice 
Our File No. 1-87-248 

You have submitted for our review a memorandum which you 
have prepared for distribution to the South Pasadena City 
council. The memorandum deals generally with the issue of 
whether under the Political Reform Act,lI a councilmember may 
address the council on a decision from which he is otherwise 
disqualified in participating. Since the memorandum does not 
discuss any specific future decision, we consider the 
memorandum to be a request for informal assistance.~ 

As I indicated in our recent telephone conversation, we are 
in agreement with the general guidance provided by your 
memorandum. However, the memorandum should also reference 
Regulation 18700.1(b) (1) (copy enclosed) which describes the 

11 Government Code Sections 81000-91015. All statutory 
references are to the Government Code unless otherwise 
indicated. Commission regUlations appear at 2 California 
Administrative Code Section 18000, et seq. All references to 
regulations are to Title 2, Division 6 of the California 
Administrative Code. 

~ Informal assistance does not provide the requestor with 
the immunity provided by an opinion or formal written advice. 
(section 83114; Regulation 18329(c) (3).) 

Your memorandum also makes reference to certain past 
actions of one member of the council. In confirming the 
general guidance which your memorandum provides to the city 
council, we make no conclusion regarding whether those past 
actions are in compliance with the Act. (See Regulation 
18329 (c) (4) (A) .) 
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Charles W. Vose 
october 16, 1987 
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very limited circumstances in which a counci1member may appear 
before the council in the same manner as any other member of 
the general public to represent his or her "personal interests" 
regarding a matter from which the counci1member is otherwise 
disqualified. Regulation 18700.1(b) (1) is summarized on page 7 
of the enclosed pamphlet entitled "A Guide to the Political 
Reform Act -- California's Conflict of Interest Law for Public 
Officials. II 

If you have any further questions, please contact me at 
(916) 322-5901. 

DMG:JGM:p1h 
Enclosure 

sincerely, 

Diane M. Griffiths 

Gene~a~ ~oun.cse~.? 
&l~ A. J/ce 

( 
By: \John G. McLean 

Counsel, Legal Division 
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Sember 25, 1987 

John G. McLean, Esq. 
Legal Counsel 
Fair Polit 1 Practices Commission 
428 J Street 
Suite 800 
P. O. Box 807 
Sacramento, CA 95804-0807 

Dear Mr. l<lcLean: 

~ORMAN G. OLIVER 

As a follow-up to our most recent conversation 
concerning the application the conflict of interest 
codes to a councilmember in the City of South Pasadena, 
I have prepar the attached memor urn for submi t tal 
to the South Pasadena City Council. As you will 
recall, the City Council reques that I contact the 
FPPC re ding a councilmember's participation in 
discussions on a matter which he had previously 
determined he had a conflict of interest. 

I would appreciate your review this memorandum, 
paying particular attention to the comments set forth 
on page 4. I do not want to address any phone 
conversations between you and councilman Wagner and 
advise which is alleged to have been given. 

Should you have comments concern this 
memorandum, I would appreciate your input pr or to 
October 2, 1987. Please adv lse me if th is opinion is 
not consistent wi our recent phone conversation. 

Thank 
this matter. 

CSV: i 

your ration 

Very ru 

assistance in 

urs, 

EINBODEN 

LAW OFFICES 

OLIVER, STOEVER, BARR & EINBODEN 
THOMAS W STOEVER 

WILLIAM B. BARR 

ROr--..ALD ..J, EINBODEN 

CHARLES s. vaSE 
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A PROFESSION:';" CPIFPORATION 

'000 SUN~d EtcYuL-EV'-"R't> 

LOS ANGELES, CALIFORNIA 90012 

{2131 250-3043 

september 25, 1987 

John G. McLean, Esq. 
Legal Counsel 
Fair Political Practices Commission 
428 J Street 
Suite 800 
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TO 
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RE 
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A P~OFESS!ONA_ CORPO~AT!Or-. 
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MEMORANDUM 

South Pasadena City Council 
c/o John Bernardi, City Manager 

Charles S. Vose, City Attorney 

September 25, 1987 

Conflict of Interest -
Making or Participating in the 
Making of a Governmental Decision 

OF COUNSEL; 

NORMAN G. OLiVER 

At a recent City Council meeting, the City Council 
requested that I contact the Fair Poli tical Practices 
Commission to obtain information concerning the 
appropr ia te procedure to follow in si tua tions where a 
councilman has determined that he has a conflict of 
interest. As the council will recall, at the recent 
meeting, I descr ibed a procedure which, in my opinion, 
was consistent with the conflict of interest provisions 
of the government code. In cases where a council 
member has determined that he has a conflict of 
interest, I recommended that the following procedure be 
used: 

1. The particular councilmember with 
the conflict of interest should, prior to the 
meeting, inform the Mayor (or Mayor pro-tern) 
that he had a potential conflict of interest 
and that he wanted to disqualify himself 
prior to the particular matter being 
considered by the council. 

2. Immed ia te ly pr ior to the agenda 
item being considered by the council, the 
councilmember should state that he is 
disqualifying himself from participating with 
respect to the part icular i tern and, for the 
record, he should state the precise nature of 
his potential conflict of interest. 

7rlOMAS W, STOEVER 

W(LUAIV 6. BARR 

;;:;<ONALD J. EINBODEN 

CHA,~LES s. VaSE 

ROGER W. SPRINGER' 
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LAW OFFI 
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OLIVER, STOEVER, BARR & EINBODEN 

3. After announcing his disquali
fication and stating his conflict of 
interest, the councilmember should remove 
himself from the council seating area. The 
councilmember should not participate in the 
discussion of the i tern as a councilmember or 
by making a presentation to the Ci ty Council 
from the audience. 

In addition to the above, I also indicated that 
the councilmember should not contact staff at any time 
with respect to any item in which he has a potential 
conflict of interest unless such contact is necessary 
for the councilmember to determine whether or not he in 
fact has a conflict of interest. The above procedure 
is appropriate, in my opinion, in order to fully comply 
wi th the conflict of interest codes and eliminate the 
appearance of participating in the governmental 
decision with respect to a matter in which a councilman 
has a conflict of interest. 

At the last council meeting, a question was raised 
as to the validity of this procedure as it related to a 
par t icular instance in which a counc ilmember spoke as 
part of the general public on a matter which the same 
councilmember had determined he had a conflict of 
interest. As you will recall, the City Council was 
presented with an issue concerning the general 
regulation of commercial development within the City of 
Sou th Pasadena. Counc il member Wagner announced tha t 
he had a potential conflict of interest and removed 
himself from the council sea ting area. Council member 
Wagner then made a presentation to the City Council 
from the aud ience and requested tha t the Ci ty Council 
adopt certain regulations concerning commercial 
development. 

At the time that councilmember Wagner made this 
seatadcn before the City Council, I stated eIlaC a 

conservative approach should be followed and he should 
not participate in this process by making such a 
presentation and he should remove himself from the 
discussions. However, councilmember Wagner indicated 
that he had contacted the Fair Political Practices 
Commission and received an opinion stating that he 
could, in fact, participate in the discussions as a 
member of the general public and not in his capacity as 
a City councilmember. I indicated at that time that I 
had not provided Mr. Wagner with a legal opinion 
concerning his conflict of interest, however, I was of 
the opinion that a more conservative approach should be 

2. 
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followed and that councilmember Wagner should not 
participate in the discussions concerning a matter 
which he has determined he has a conflict of interest. 

In contacting the Fair Political Practices 
Commission, I was advised tha t the FPPC had adopted 
administrative regulations concerning this issue. 
Specifically, Title 2, Division 6 of the California 
Administrative Code includes Section 18700(c) which 
states as follows: 

"A public official or designated employee 
'participates in the making of a governmental 
decision' when, acting within the authority 
of his or her position, he or she: 

(1) Negotiates, 
substantative 

without significant 
review, with a 

governmental 
regarding the 

entity or private person 
decisions; or 

(2) Advises or makes recommendations to 
the decision maker, either directly or 
without significant intervening 
substantative review, by: 

(A) Conducting research or making 
any investigation which requires 
the exercise of judgment on the 
part of the official or designated 
employee and the purpose of which 
is to influence the decisions; or 

(B) P repar ing or present ing any 
report, analysis or opinion, orally 
or in wr i ting, which requires the 
exercise of judgment on the part of 
the official or designated employee 
and the purpose of which is to 
influence the decision." 

It is my opinion that a councilmember who appears 
before the Ci ty Council and makes a presenta tion in 
favor or against a particular mat ter under 
consideration as a member of the general public is 
participating in the making of a governmental decision 
pursuant to the above cited code provision. Therefore, 
such a presentation would be in violation of the 
conflict of interest codes unless it falls wi thin one 
of the exceptions which are listed in Title 2, 

3. 
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(A) Conducting research or making 
any investigation which requires 
the exercise of judgment on the 
part of the official or designated 
employee and the purpose of which 
is to influence the decisions; or 

(B) P repar ing or present ing any 
report, analysis or opinion, orally 
or in writing, which requires the 
exercise of judgment on the part of 
the official or designated employee 
and the purpose of which is to 
influence th~ decision." 

It is my opinion that a councilmember who appears 
before the Ci ty Council and makes a presenta tion in 
fa vor or agains t a par ticular rna t ter under 
consideration as a member of the general public is 
participating in the making of a governmental decision 
pursuant to the above cited code provision. Therefore, 
such a presentation would be in violation of the 
conflict of interest codes unless it falls wi thin one 
of the except ions which are Ii s ted in Title 2, 

3. 



OLIVER, STOEVER, BARR & EIN BODEN 

Division 6 of the California Administrative 
Section 18700(b) which states as follows: 

"Making or par tic ipa ting in the mak ing of a 
governmental decision shall not include: 

(1) Actions of public officials 
which are solely ministerial, 
secretarial, manual or clerical: 

(2) Appearances by a public 
official as a member of the general 
public before an agency in the course of 
its prescr ibed governmental function to 
represent himself or herself on matters 
related solely to his or her personal 
interest: or 

(3) Actions by public officials, 
employees, or employee representatives 
relating to their compensation or the 
terms or conditions of their employment 
or contract." 

Code 

I have discussed the interpretation of this 
section in great detail with Mr. John G. McLean, legal 
counsel for the FPPC. In interpreting subsection 2 of 
the above regula tion, Mr. McLean ind ica ted tha tit is 
only appropr ia te for a counc ilmember to make a 
presentation before the Ci ty Council if he or she is 
the sole owner of the property which may be impacted by 
the proposed regulation. If the councilmember owns the 
property or has an interest in the property, with other 
parties then those other parties must make the 
presenta tion and the councilmember must remove himself 
from the participation and discussion of the matter 
either as a councilmember or a member of the general 
public. Therefore, the presentation by the par ticular 
councllmemLer must be jirectly related to the 
representation of the individual's sole interest in a 
par t icular piece of proper ty. In any other 
circumstance, the councilmember should not participate 
in the discuss ions of the rna t ter which is before the 
City Council. 

Therefore, it cont inues to be my opinion tha t the 
conservative course of action is for a councilmember to 
withdraw from the participation, directly or 
indirectly, from the discussions or consideration by 
the City Council of any matter which the councilmember 
has a conflict of interest. 
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